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One of the major attractions of the INSOL Fellowship
course is the ability to learn more about disparate
international insolvency systems, with the goal of better
coordinating such proceedings. It was ironic that
shortly after having completed the INSOL Fellowship
course this year, the first application of these newly-
acquired skills was in arguing before the New York
bankruptcy court against recognition in the United
States of a foreign proceeding.

The matter remains pending before the court, so facts and
circumstances must remain confidential, but the
overarching principles raised in the case raise an
“interesting academic question” in the words of the judge in
the initial hearing: under the UNCITRAL Model Law on
Cross-Border Insolvency, how much do traditional questions
of comity continue to apply to requests for assistance?

At first glance, the answer appears to be: not a lot. The
criteria for recognizing a foreign proceeding are fairly
lockstep under the Model Law. However, Article 6 of the
Model Law appears to preserve the concept of comity in
a limited fashion; a way in which courts may deny ancillary
assistance to a foreign proceeding when such assistance
threatens certain domestic rights.

The issues highlighted in this case, combined with a recent
decision from the New York bankruptcy court in another
matter regarding the public policy exception to Chapter 15
relief, serve to highlight both the ongoing application of
comity in Chapter 15 cases and the essential nature of
notice and due process in the United States.

The public policy exception to Chapter 15 relief
The purpose of Chapter 15 is to promote comity between
United States and foreign courts. In the United States,
comity is, at least in part, viewed as “the recognition which
one nation allows within its territory to the legislative,
executive or judicial acts of another nation ….” Hilton v.
Guyot, 159 U.S. 113, 164 (1895).

But the principle of comity in the United States has never
meant blind deference to a foreign proceeding or foreign
order. Implicit in this is the understanding that comity
should not be afforded where doing so would offend the
fundamental rights enjoyed by US citizens. As stated by
the Supreme Court in the case noted above, comity is
given by the court only after “having due regard both to
international duty and convenience, and to the rights of its
own citizens, or of other persons who are under the
protection of its laws.”

This limitation is embodied in Section 1506 of the Bankruptcy
Code, the public policy exception to Chapter 15. Lifted
nearly word-for-word from Article 6 of the Model Law, Section
1506 of the Bankruptcy Code provides: “nothing in this
chapter prevents the court from refusing to take an action
governed by this chapter if the action would be manifestly
contrary to the public policy of the United States.”

Congress and the drafters of the Model Law recognized
that in order to truly foster cooperation between foreign
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courts, the public policy exception must be limited to the
most extraordinary situations. Accordingly, in order to
facilitate cooperation, both the Model Law and Chapter 15
have created a situation where in the spirit of cooperation,
more minor unfairness will be overlooked.

Consistent with this, US courts have applied the exception
sparingly, limiting its application to circumstances where
affording comity would result in a severe intrusion upon a
Constitutional or statutory right. A mere difference in US and
foreign law is insufficient by itself to warrant the application
of the exception. It is the larger, fundamental issues that are
at stake in a Section 1506 public policy analysis.

In re Toft
Though rare, courts have occasionally found the Section
1506 public policy exception applicable. This year, the
Bankruptcy Court for the Southern District of New York
declined to grant comity to orders of the Munich District
Insolvency Court and the English High Court of Justice as
contrary to US public policy. In re Dr. Jürgen Toft, 453 B.R.
186 (Bankr. S.D.N.Y. 2011).

The Toft case involved an individual debtor’s German
insolvency proceeding, which gave rise to the filing of a
Chapter 15 petition in the United States by the German
insolvency administrator. The purpose of the US ancillary
case was to gain access to the debtor’s email accounts
stored on servers located in the United States. A critical
fact for the court, however, was that the German
administrator gave no notice to the debtor of the
commencement of the Chapter 15 case.

In Toft, the German administrator alleged that the debtor
refused to cooperate with the German proceeding;
concealing his assets and relocating to an undisclosed
location. In light of the debtor’s alleged conduct, the
administrator obtained a “Mail Interception Order” from the
German court, allowing the administrator to intercept the
debtor’s postal and electronic mail. Knowing that the
debtor might have established residence in London, the
administrator initiated an ancillary proceeding in England
and was granted recognition and enforcement of the Mail
Interception Order on an ex parte basis.

The debtor’s English email addresses were maintained on
servers located in the United States. The administrator
took the further step of commencing the Chapter 15 case,
seeking recognition of the German and English court
orders, including enforcement of the Mail Interception
Order, all without notice to the debtor.

Given the ex parte nature of the matter and the debtor’s
alleged flight, it is not surprising that the debtor did not
appear to contest the application. What is surprising in light
of the high standard in question is that the administrator still
ran into a judicial roadblock. Both Judge Gropper and
ultimately the United States Trustee’s office took issue with
the request for assistance based on the facts.

The court denied recognition of the foreign orders and
enforcement of the Mail Interception Order as manifestly
contrary to US public policy. While recognizing that the

public policy exception should seldom be invoked, the
bankruptcy court concluded, “this is one of the rare cases
that calls for its application.” The court held that
enforcement of the Mail Inception Order would directly
violate US statutes designed to preserve privacy rights
granted under the US Constitution, and would potentially
subject the administrator to criminal charges.

The court also concluded that the administrator’s failure to
notify the debtor of the Chapter 15 petition and the
administrator’s request that the Mail Interception Order be
kept confidential were contrary to US law, which requires that
a debtor receive notice of a petition and requests for
provisional relief under Chapter 15. Thus, comity was denied.

Fundamental aspects of United States
bankruptcy cases
In the context of Chapter 15 and the public policy
exception, the fundamental principles of law can be more
important than the more specific, individual questions of
bankruptcy law. For that reason, practitioners from both
outside and within the US legal system may do well to bear
in mind that, in opposition to many of the non-United
States insolvency systems, the US system of federal
bankruptcy law is (i) based in common law, (ii) is heard in
merged courts of law and equity, and (iii) is adjudicated
using an adversarial system.

The INSOL Fellowship course devotes a fair amount of
time to examining common law and civil law insolvency
systems. That distinction is not alien to practitioners in the
US, as some of our states are common law jurisdictions
while others are civil law jurisdictions. At the federal law
level, there is a modified system of common law. The
modification at the federal level relates, in large part, to a
ruling by the United States Supreme Court in Erie Railroad
Co. v. Tompkins, 304 U.S. 64 (1938), where the Court held
that “[t]here is no federal common law.”

In so holding, the Supreme Court limited the power of the
federal courts beyond the limitations ordinarily found in
common law systems by prohibiting such courts from acting
in a quasi-legislative manner to create law where none
exists. Instead, federal courts are limited to interpreting
existing statutory law. Nonetheless, consistent with common
law tradition, these court-made interpretations of existing
statutes remain the ultimate authority at law. Bankruptcy
courts, which are part of the federal legal system, employ
this modified system.

As to the second point, following in the English tradition, US
courts are merged courts of law and equity. While separate
bodies of rules for law and equity exist, parties in federal
matters may plead remedies both in law and in equity in a
single court. Bankruptcy courts are generally no different,
with one major exception: they are given limited authority to
prioritize equity over law when appropriate, so as to achieve
the fundamental goals of the Bankruptcy Code. For this
reason, United States bankruptcy courts are often
erroneously referred to as courts of equity.

The third distinction is perhaps the most relevant in this
context: both the United States and the United Kingdom
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utilize a predominantly adversarial system of justice, as
opposed to an inquisitorial system. The adversarial
system, which often goes hand-in-hand with common
law jurisdictions, relies heavily on opposing parties
advocating their position to a neutral arbiter (the judge
alone or the judge with the assistance of a jury for
matters of factual interpretation).

As with the preceding factors, bankruptcy courts
somewhat modify this process. Because Congress, as
opposed to the United States Constitution, established the
bankruptcy courts in the United States, essential
constitutional rights such as the right to a jury are generally
not available in bankruptcy courts. Thus, the bankruptcy
judge takes on the role of finder of fact, in addition to trier
of law. For that reason, the bankruptcy judge – more than
other federal judges – will often become a more active
participant in the matter, acting in a way more like
inquisitorial systems.

While each of these factors may bear with it one or more
fundamental concepts that, if violated, could rise to the
level of a Section 1506 public policy exception, it is the last
– that the bankruptcy courts are mainly adversarial rather
than inquisitorial – that played a role in Toft.

Notice and due process in United States
bankruptcy cases
The lesson of Toft is one that practitioners, especially
those from inquisitorial systems from outside of the US,
may easily miss. In short, an adversarial system only works
when each of the respective adversaries is given a full and
fair opportunity to be heard by the court.

This concept, commonly referred to as “due process” in
the United States, has its origins as a term in a 14th
Century rendition of the Magna Carta in England, but
appeared first conceptually in the original Magna Carta
itself. Due process is a fundamental constitutional right in
the United States (appearing both in the Due Process
Clause of the Constitution itself and in the 14th
Amendment to the Constitution).

Though constitutional due process has a specific and
often narrow interpretation, the US Supreme Court has
applied the concept of due process more generally. In
Grannis v. Ordean, 234 U.S. 385, 394 (1914), the Supreme
Court patently stated, “[t]he fundamental requisite of due
process of law is the opportunity to be heard.”
Discussing Grannis, the Court in Mullane v. Central
Hanover Bank & Trust Co., 399 U.S. 306, 314 (1950)
stated that “[t]his right to be heard has little reality or
worth unless one is informed that the matter is pending
and can choose for himself whether to appear or default,
acquiesce or contest.”

Notice and due process is considered, therefore, a
fundamental right in all United States federal matters,
including those of bankruptcy. It follows that the failure to
afford notice and due process in the US when seeking
Chapter 15 relief can cause the public policy exception
under Section 1506 of the Bankruptcy Code to apply.

It could be argued that the application of such
fundamental rights could go much further. The failure to

afford US citizens due process outside of the United
States – in the foreign proceeding for which recognition is
sought – may, for example, be equally damaging to a
request for recognition of that proceeding in the US under
Chapter 15.

While this could be perceived as the United States
exporting its cultural legal biases to foreign jurisdictions
(especially if such jurisdictions are inquisitorial in nature,
where due process is not necessarily as predominant a
factor), such an interpretation is not at odds with the
principles of comity used for determining requests for
assistance prior to the codification of Section 1506. The
Supreme Court case comments noted at the outset of this
discussion (Hilton v. Guyot) make it clear that in granting
comity, a court must first give due regard to the rights of its
own citizens, or of other persons who are under the
protection of its laws.

While the Toft decision is predicated on a set of facts likely
not to recur, practitioners naturally continue to push the
limits of what the courts will find acceptable. In so doing,
they run the risk that the court may resist, and ask pointed
questions about the fundamental fairness of the overall
scheme being promulgated by the request before the
court. Given that, in any system, fundamental rights can be
affected by existence or lack of procedural safeguards, it
is not inconceivable, therefore, that a United States court
may in near future, deny Chapter 15 assistance on Section
1506 public policy grounds if the court finds that US
citizens have not been afforded due process in the foreign
main proceeding.
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